
370 

29 CFR Subtitle A (7–1–05 Edition) § 35.10 

plan required to be approved by a DOL 
official or recipient as a condition to 
becoming a recipient or subrecipient. 

Beneficiary means the person(s) in-
tended by Congress to receive benefits 
or services from a recipient of Federal 
financial assistance from DOL. 

CRC means the Civil Rights Center, 
Office of the Assistant Secretary for 
Administration and Management, 
United States Department of Labor. 

Director means the Director of CRC. 
Department means the United States 

Department of Labor. 
DOL means the United States De-

partment of Labor. 
Federal financial assistance means any 

grant, entitlement, loan, cooperative 
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which DOL provides or 
otherwise makes available assistance 
in the form of: 

(1) Funds; 
(2) Services of Federal personnel; or 
(3) Real and personal property or any 

interest in or use of property, includ-
ing: 

(i) Transfers or leases of property for 
less than fair market value or for re-
duced consideration; and 

(ii) Proceeds from a subsequent 
transfer or lease of property if the Fed-
eral share of its fair market value is 
not returned to the Federal Govern-
ment. Program or activity means all of 
the operations of any entity described 
in paragraphs (1) through 

(4) of this definition, any part of 
which is extended Federal financial as-
sistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-

tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (1), (2), or (3) of 
this definition. 

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency, 
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance from DOL is ex-
tended, directly or through another re-
cipient, but excludes the ultimate ben-
eficiary of the assistance. Recipient in-
cludes any subrecipient to which a re-
cipient extends or passes on Federal fi-
nancial assistance, and any successor, 
assignee, or transferee of a recipient. 

Secretary means the Secretary of 
Labor, or his or her designee. 

State means the individual States of 
the United States, the Commonwealth 
of Puerto Rico, the District of Colum-
bia, Guam, the Virgin Islands, Amer-
ican Samoa, Wake Island and the Com-
monwealth of the Northern Mariana Is-
lands. 

Subpart B—Standards for 
Determining Age Discrimination 

§ 35.10 Rules against age discrimina-
tion. 

The rules stated in this section are 
subject to the exceptions contained in 
§§ 35.12 and 35.13. 

(a) General rule. No person in the 
United States shall be, on the basis of 
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age, excluded from participation in, de-
nied the benefits of or subjected to dis-
crimination under, any program or ac-
tivity receiving Federal financial as-
sistance from DOL. 

(b) Specific rules. A recipient may not, 
directly or through contractual, licens-
ing, or other arrangements, use age 
distinctions or take any other actions 
that have the effect of, on the basis of 
age: 

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting 
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance from DOL; or 

(2) Denying or limiting individuals in 
their opportunity to participate in any 
program or activity receiving Federal 
financial assistance from DOL. 

(c) Other forms of age discrimination. 
The listing of specific forms of age dis-
crimination in paragraph (b) of this 
section is not exhaustive and does not 
imply that any other form of age dis-
crimination is permitted. 

§ 35.11 Definitions of the terms ‘‘nor-
mal operation’’ and ‘‘statutory ob-
jective.’’ 

As used in this part, the term: 
(a) Normal operation means the oper-

ation of a program or activity without 
significant changes that would impair 
the ability of the program or activity 
to meet its objectives. 

(b) Statutory objective means any pur-
pose of a program or activity expressly 
stated in any Federal statute, State 
statute, or local statute or ordinance 
adopted by an elected, general purpose 
legislative body. 

§ 35.12 Exceptions to the rules against 
age discrimination: normal oper-
ation or statutory objective of any 
program or activity. 

A recipient is permitted to take an 
action otherwise prohibited by § 35.10 if 
the action reasonably takes age into 
account as a factor necessary to the 
normal operation or the achievement 
of any statutory objective of a program 
or activity. An action reasonably takes 
age into account as a factor necessary 
to the normal operation or the achieve-
ment of any statutory objective of a 
program or activity if: 

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; 

(b) The other characteristic(s) must 
be measured or approximated in order 
for the normal operation of the pro-
gram or activity to continue, or to 
achieve any statutory objective of the 
program or activity; 

(c) The other characteristic(s) can 
reasonably be measured or approxi-
mated by the use of age; and 

(d) The other characteristic(s) are 
impractical to measure directly on an 
individual basis. 

§ 35.13 Exceptions to the rules against 
age discrimination: reasonable fac-
tors other than age. 

A recipient is permitted to take an 
action otherwise prohibited by § 35.10, if 
that action is based on a factor other 
than age, even though the action may 
have a disproportionate effect on per-
sons of different ages. An action is 
based on a factor other than age only if 
the factor bears a direct and substan-
tial relationship to the normal oper-
ation of the program or activity or to 
the achievement of a statutory objec-
tive. 

§ 35.14 Burden of proof. 

The recipient has the burden of prov-
ing that an age distinction or other ac-
tion falls within the exceptions out-
lined in §§ 35.12 and 35.13. 

§ 35.15 Remedial action. 

Even in the absence of a finding of 
discrimination, a recipient, in admin-
istering a program, may take steps to 
overcome the effects of conditions that 
resulted in a limited participation on 
the basis of age. Nothing in this sec-
tion will permit any otherwise prohib-
ited use of age distinctions that have 
the effect of excluding individuals 
from, denying them benefits of, sub-
jecting them to discrimination under, 
or limiting them in their opportunity 
to participate in any program or activ-
ity receiving Federal financial assist-
ance from DOL. 

VerDate Aug<04>2004 12:38 Jul 26, 2005 Jkt 205107 PO 00000 Frm 00381 Fmt 8010 Sfmt 8010 Y:\SGML\205107.XXX 205107


